WAIS Document Retrieval

CALI FORNI A CODES
LABOR CODE
SECTI ON 1750

1750. (a) (1) The second | owest bidder, and any person, firm

associ ation, trust, partnership, |abor organization, corporation, or
other legal entity which has, prior to the letting of the bids on the
public works project in question, entered into a contract with the
second | owest bidder, that suffers danmage as a proximte result of a
conpetitive bid for a public works project, as defined in subdivision
(b), not being accepted due to the successful bidder's violation, as
evi denced by the conviction of the successful bidder therefor, of

any provision of Division 4 (comencing with Section 3200) or of the
Unenpl oynment | nsurance Code, mmy bring an action for danmages in the
appropriate state court against the violating person or legal entity.

(2) There shall be a rebuttable presunption that a successfu
bi dder who has been convicted of a violation of any provision of
Di vision 4 (commencing with Section 3200) of this code or of the
Unenpl oynment | nsurance Code, or of both, was awarded the bid because
t hat successful bidder was able to |ower the bid due to this
violation or these violations occurring on the contract for public
wor k awar ded by the public agency.

(b) For purposes of this article:

(1) "Public works project" nmeans the construction, repair
renodel ing, alteration, conversion, nodernization, inprovement,
rehabilitation, replacenent, or renovation of a public building or
structure.

(2) "Second | owest bidder" means the second | owest qualified
bi dder deened responsive by the public agency awardi ng the contract
for public work.

(3) The "second | owest bidder" and the "successful bidder" may
i nclude any person, firm association, corporation, or other |ega
entity.

(c) In an action brought pursuant to this section, the court may
award costs and reasonable attorney's fees, in an anount to be
determned in the court's discretion, to the prevailing party.

(d) For purposes of an action brought pursuant to this section,
enpl oyee status shall be determ ned pursuant to Division 4
(commencing with Section 3200) with respect to alleged violations of
that division, pursuant to the Unenpl oynent |nsurance Code with
respect to alleged violations of that code, and pursuant to Section
2750.5 with respect to alleged violations of either Division 4
(conmmencing with Section 3200) or of the Unenpl oynent | nsurance Code.

(e) The right of action established pursuant to this article shal
not be construed to dimnish rights of action established pursuant
to Section 19102 of, and Article 1.8 (comencing with Section
20104.70) of Chapter 1 of Part 3 of Division 2 of, the Public
Contract Code.

(f) A second | owest bidder who has been convicted of a violation
of any provision of Division 4 (conmencing with Section 3200) of the
Labor Code or of the Unenpl oyment Insurance Code, or both, within one
year prior to filing the bid for public work, and who has failed to
take affirmative steps to correct that violation or those violations,
is prohibited fromtaking any action authorized by this section.
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CALI FORNI A CODES
LABOR CODE
SECTI ON 1720-1743

1720. (a) As used in this chapter, "public works" neans:

(1) Construction, alteration, denolition, installation, or repair
wor k done under contract and paid for in whole or in part out of
public funds, except work done directly by any public utility conpany
pursuant to order of the Public Uilities Comr ssion or other public
authority. For purposes of this paragraph, "construction" includes
wor k performed during the design and preconstructi on phases of
construction including, but not linmted to, inspection and | and
surveyi ng work.

(2) Work done for irrigation, utility, reclamation, and
i mprovenent districts, and other districts of this type. "Public
wor k" does not include the operation of the irrigation or drainage
system of any irrigation or reclamtion district, except as used in
Section 1778 relating to retaining wages.

(3) Street, sewer, or other inprovenent work done under the
direction and supervision or by the authority of any officer or
public body of the state, or of any political subdivision or district
t hereof, whether the political subdivision or district operates
under a freeholder's charter or not.

(4) The laying of carpet done under a building | ease-nai ntenance
contract and paid for out of public funds.

(5) The laying of carpet in a public building done under contract
and paid for in whole or in part out of public funds.

(6) Public transportation denonstration projects authorized
pursuant to Section 143 of the Streets and H ghways Code.

(b) For purposes of this section, "paid for in whole or in part
out of public funds" neans all of the follow ng:

(1) The paynent of noney or the equival ent of noney by the state
or political subdivision directly to or on behalf of the public works
contractor, subcontractor, or devel oper

(2) Performance of construction work by the state or politica
subdi vi sion in execution of the project.

(3) Transfer by the state or political subdivision of an asset of
value for less than fair market price.

(4) Fees, costs, rents, insurance or bond prem uns, |oans,
interest rates, or other obligations that would normally be required
in the execution of the contract, that are paid, reduced, charged at
| ess than fair market value, waived, or forgiven by the state or
political subdivision.

(5) Money | oaned by the state or political subdivision that is to
be repaid on a contingent basis.

(6) Credits that are applied by the state or political subdivision
agai nst repaynent obligations to the state or political subdivision.

(c) Notwithstandi ng subdivision (b):

(1) Private residential projects built on private property are not
subject to the requirenents of this chapter unless the projects are
built pursuant to an agreenent with a state agency, redevel opnent
agency, or local public housing authority.

(2) If the state or a political subdivision requires a private
devel oper to perform construction, alteration, denolition
installation, or repair work on a public work of inprovenent as a
condition of regulatory approval of an otherw se private devel opnent
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project, and the state or political subdivision contributes no nore
nmoney, or the equival ent of nobney, to the overall project than is
required to performthis public inmprovement work, and the state or
political subdivision nmaintains no proprietary interest in the
overall project, then only the public inprovenment work shall thereby
beconme subject to this chapter.

(3) If the state or a political subdivision reinburses a private
devel oper for costs that would normally be borne by the public, or
provides directly or indirectly a public subsidy to a private
devel opnent project that is de mnims in the context of the project,
an otherw se private devel opnent project shall not thereby becone
subject to the requirenents of this chapter

(4) The construction or rehabilitation of affordable housing units
for I ow or noderate-income persons pursuant to paragraph (5) or (7)
of subdivision (e) of Section 33334.2 of the Health and Safety Code
that are paid for solely with noneys froma Low and Mbderate | ncone
Housi ng Fund established pursuant to Section 33334.3 of the Health
and Safety Code or that are paid for by a conmbination of private
funds and funds avail able pursuant to Section 33334.2 or 33334.3 of
the Health and Safety Code do not constitute a project that is paid
for in whole or in part out of public funds.

(5) "Paid for in whole or in part out of public funds" does not
i nclude tax credits provided pursuant to Section 17053.49 or 23649 of
t he Revenue and Taxation Code.

(6) Unless otherwi se required by a public funding program the
construction or rehabilitation of privately owned residentia
projects is not subject to the requirenents of this chapter if one or
nore of the followi ng conditions are net:

(A) The project is a self-help housing project in which no fewer
t han 500 hours of construction work associated with the honmes are to
be perforned by the honebuyers.

(B) The project consists of rehabilitation or expansion work
associated with a facility operated on a not-for-profit basis as
tenporary or transitional housing for honeless persons with a tota
project cost of less than twenty-five thousand dollars ($25, 000).

(C) Assistance is provided to a household as either nortgage
assi stance, downpaynent assistance, or for the rehabilitation of a
single-fam |y hone.

(D) The project consists of new construction, or expansion, or
rehabilitation work associated with a facility devel oped by a
nonprofit organization to be operated on a not-for-profit basis to
provi de energency or transitional shelter and ancillary services and
assi stance to honel ess adults and children. The nonprofit
organi zati on operating the project shall provide, at no profit, not
| ess than 50 percent of the total project cost from nonpublic
sources, excluding real property that is transferred or |eased.

Total project cost includes the value of donated | abor, materials,
architectural, and engi neering services.

(E) The public participation in the project that would otherw se
nmeet the criteria of subdivision (b) is public funding in the form of
bel ow- market interest rate | oans for a project in which occupancy of
at |l east 40 percent of the units is restricted for at |east 20
years, by deed or regulatory agreenment, to individuals or famlies
earning no nore than 80 percent of the area median incone.

(d) Notwithstanding any provision of this section to the contrary,
the followi ng projects shall not, solely by reason of this section
be subject to the requirements of this chapter

(1) Qualified residential rental projects, as defined by Section
142 (d) of the Internal Revenue Code, financed in whole or in part
t hrough the issuance of bonds that receive allocation of a portion of
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the state ceiling pursuant to Chapter 11.8 of Division 1 (conmencing
with Section 8869.80) of the Governnment Code on or before Decenber
31, 2003.

(2) Single-famly residential projects financed in whole or in
part through the issuance of qualified nortgage revenue bonds or
qualified veterans' nortgage bonds, as defined by Section 143 of the
I nternal Revenue Code, or with nortgage credit certificates under a
Qualified Mirtgage Credit Certificate Program as defined by Section
25 of the Internal Revenue Code, that receive allocation of a portion
of the state ceiling pursuant to Chapter 11.8 of Division 1
(conmencing with Section 8869.80) of the Governnent Code on or before
Decenber 31, 2003.

(3) Lowinconme housing projects that are allocated federal or
state | ow i ncone housing tax credits pursuant to Section 42 of the
I nternal Revenue Code, Chapter 3.6 of Division 31 (comencing with
Section 50199.4) of the Health and Safety Code, or Section 12206,
17058, or 23610.5 of the Revenue and Taxation Code, on or before
Decenber 31, 2003.

(e) If a statute, other than this section, or a regulation, other
than a regul ati on adopted pursuant to this section, or an ordi nance
or a contract applies this chapter to a project, the exclusions set
forth in subdivision (d) do not apply to that project.

(f) For purposes of this section, references to the Interna
Revenue Code nean the Internal Revenue Code of 1986, as anended, and
i nclude the correspondi ng predecessor sections of the Interna
Revenue Code of 1954, as anended.

(g) The anendnents made to this section by either Chapter 938 of
the Statutes of 2001 or the act adding this subdivision shall not be
construed to preenpt |ocal ordinances requiring the payment of
prevailing wages on housing projects.

1720.2. For the linmted purposes of Article 2 (commencing with
Section 1770) of this chapter, "public works" al so neans any
construction work done under private contract when all of the
foll owi ng conditions exist:

(a) The construction contract is between private persons.

(b) The property subject to the construction contract is privately
owned, but upon conpletion of the construction work, nore than 50
percent of the assignable square feet of the property is leased to
the state or a political subdivision for its use.

(c) Either of the follow ng conditions exist:

(1) The | ease agreenent between the | essor and the state or
political subdivision, as |lessee, was entered into prior to the
construction contract.

(2) The construction work is performed according to plans,
specifications, or criteria furnished by the state or politica
subdi vi sion, and the | ease agreement between the | essor and the state
or political subdivision, as |essee, is entered into during, or upon
conpl etion of, the construction work.

1720.3. For the linmted purposes of Article 2 (commencing with
Section 1770), "public works" also nmeans the hauling of refuse froma
public works site to an outside disposal location, with respect to
contracts involving any state agency, including the California State
University and the University of California, or any politica
subdi vi sion of the state.
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1720.4. For the limted purposes of this chapter, "public works"
shall not include any otherwi se covered work which neets all the
follow ng conditions:

(a) The work is perforned entirely by volunteer |abor

(b) The work involves facilities or structures which are, or wll
be, used exclusively by, or primarily for or on behalf of, private
nonprofit comunity organi zations including, but not limted to,
charitable, youth, service, veterans, and sports groups or
associ ations.

(c) The work will not have an adverse inpact on enpl oynent.

(d) The work is approved by the Director of Industrial Relations
as neeting the requirenents of this section

For purposes of subdivision (c), the director shall request
i nformati on on whether or not the work will have an adverse inpact on
enpl oynent fromthe appropriate | ocal or state organization of duly
aut hori zed enpl oyee representatives of workers enployed on public
wor ks.

1721. "Political subdivision" includes any county, city, district,
publ i c housing authority, or public agency of the state, and
assessnent or inprovenent districts.

1722. " Awarding body" or "body awardi ng the contract" neans
departnent, board, authority, officer or agent awarding a contract
for public work.

1722.1. For the purposes of this chapter, "contractor" and
“subcontractor" include a contractor, subcontractor, licensee,

of ficer, agent, or representative thereof, acting in that capacity,
when working on public works pursuant to this article and Article 2
(conmencing with Section 1770).

1723. "Worker" includes | aborer, worker, or nechanic.

1724. "Locality in which public work is performed" neans the county
in which the public work is done in cases in which the contract is
awarded by the State, and means the linmts of the politica
subdi vi si on on whose behalf the contract is awarded in other cases.

1725. "Alien" neans any person who is not a born or fully
naturalized citizen of the United States.

1726. (a) The body awardi ng the contract for public work shall take
cogni zance of violations of this chapter commtted in the course of
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the execution of the contract, and shall pronptly report any
suspected violations to the Labor Commi ssi oner

(b) If the awardi ng body determ nes as a result of its own
i nvestigation that there has been a violation of this chapter and
wi t hhol ds contract paynents, the procedures in Section 1771.6 shal
be fol |l owed.

(c) A contractor may bring an action in a court of conpetent
jurisdiction to recover froman awardi ng body the difference between
the wages actually paid to an enpl oyee and the wages that were
required to be paid to an enpl oyee under this chapter, any penalties
required to be paid under this chapter, and costs and attorney's fees
related to this action, if either of the following is true

(1) The awardi ng body previously affirmatively represented to the
contractor in witing, in the call for bids, or otherw se, that the
work to be covered by the bid or contract was not a "public work," as
defined in this chapter

(2) The awardi ng body received actual witten notice fromthe
Department of Industrial Relations that the work to be covered by the
bid or contract is a "public work," as defined in this chapter, and
failed to disclose that information to the contractor before the bid
openi ng or awardi ng of the contract.

1727. (a) Before nmaking paynents to the contractor of nobney due
under a contract for public work, the awardi ng body shall w thhold
and retain therefromall anpunts required to satisfy any civil wage
and penalty assessnent issued by the Labor Comnr ssioner under this
chapter. The anpunts required to satisfy a civil wage and penalty
assessnment shall not be disbursed by the awardi ng body until receipt
of a final order that is no |onger subject to judicial review

(b) If the awardi ng body has not retained sufficient noney under
the contract to satisfy a civil wage and penalty assessnent based on
a subcontractor's violations, the contractor shall, upon the request
of the Labor Conmm ssioner, w thhold sufficient noney due the
subcontractor under the contract to satisfy the assessnent and
transfer the noney to the awardi ng body. These ampunts shall not be
di sbursed by the awardi ng body until receipt of a final order that is
no | onger subject to judicial review

1728. In cases of contracts with assessnent or inprovenent

districts where full paynent is nade in the formof a single warrant,
or other evidence of full paynent, after conpletion and acceptance

of the work, the awardi ng body shall accept fromthe contractor in
cash a sumequal to, and in lieu of, any amount required to be

wi t hhel d, retained, or forfeited under the provisions of this
section, and said awardi ng body shall then rel ease the final warrant
or payment in full.

1729. It shall be Iawful for any contractor to withhold from any
subcontractor under himsufficient suns to cover any penalties

wi t hhel d from himby the awardi ng body on account of the
subcontractor's failure to conply with the terns of this chapter, and
i f payment has already been made to the subcontractor the contractor
may recover from himthe anount of the penalty or forfeiture in a
suit at | aw

http://www.leginfo.ca.gov/cgi-bin/waisgate WA | Sdocl D=93534527784+2+0+0& WA Sac...

Page 5 of 11

3/10/2004



WAIS Document Retrieval

1734. Any court collecting any fines or penalties under the
crimnal provisions of this chapter or any of the |abor |aws
pertaining to public works shall as soon as practicable after the
recei pt thereof deposit same with the county treasurer of the county
in which such court is situated. Anmpounts so deposited shall be paid
at | east once a nonth by warrant of the county auditor drawn upon
requi sition of the judge or clerk of said court, to the State
Treasurer for deposit in the General Fund.

1735. No discrimnation shall be made in the enpl oynent of persons
upon public works because of the race, religious creed, color
national origin, ancestry, physical disability, nmental disability,
medi cal condition, marital status, or sex of such persons, except as
provi ded in Section 12940 of the Governnent Code, and every
contractor for public works violating this section is subject to al
the penalties inposed for a violation of this chapter

1736. During any investigation conducted under this part, the

Di vi sion of Labor Standards Enforcenent shall keep confidential the
name of any enpl oyee who reports a violation of this chapter and any
other information that nmay identify the enpl oyee.

1740. Notwi thstandi ng any ot her provision of this chapter or any
other law of this State, except linmtations inposed by the
Constitution, the legislative body of a political subdivision which
has received or is to receive a |loan or grant of funds fromthe
Federal Governnent or a federal departnent or agency for public works
of that political subdivision, may provide in its call for bids in
connection with such public works that all bid specifications and
contracts and other procedures in connection with bids or contracts
shal |l be subject to nodification to conply with revisions in federa
m ni mum wage schedul es without the necessity of republication or
duplication of other formal statutory requirenents.

1741. (a) If the Labor Comnr ssioner or his or her designee
deternmines after an investigation that there has been a violation of
this chapter, the Labor Comm ssioner shall with reasonabl e pronptness
i ssue a civil wage and penalty assessnent to the contractor or
subcontractor or both. The assessnment shall be in witing and shal
describe the nature of the violation and the anmobunt of wages,
penalties, and forfeitures due and shall include the basis for the
assessnment. The assessnent shall be served not later than 180 days
after the filing of a valid notice of conpletion in the office of the
county recorder in each county in which the public work or sonme part
t hereof was perforned, or not |ater than 180 days after acceptance

of the public work, whichever occurs last. However, if the
assessnment is served after the expiration of this 180-day period, but
before the expiration of an additional 180 days, and the awarding
body has not yet nade full paynent to the contractor, the assessnent
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is valid up to the amount of the funds retained. Service of the
assessnment shall be conpleted pursuant to Section 1013 of the Code of
Civil Procedure by first-class and certified mail to the contractor
subcontractor, and awardi ng body. The assessment shall advise the
contractor and subcontractor of the procedure for obtaining review of
the assessnent. The Labor Commi ssioner shall, to the extent
practicable, ascertain the identity of any bondi ng conpany issuing a
bond that secures the paynent of wages covered by the assessment and
any surety on a bond, and shall serve a copy of the assessnent by
certified mail to the bonding conpany or surety at the same tine
service is made to the contractor, subcontractor, and awardi ng body.
However, no bondi ng conpany or surety shall be relieved of its
responsi bilities because it failed to receive notice fromthe Labor
Commi ssi oner

(b) Interest shall accrue on all due and unpaid wages at the rate
described in subdivision (b) of Section 3289 of the Civil Code. The
interest shall accrue fromthe date that the wages were due and
payabl e, as provided in Part 7 (comencing with Section 1720) of
Division 2, until the wages are paid.

(c) (1) The Labor Comnmi ssioner shall maintain a public Iist of the
nanes of each contractor and subcontractor who has been found to
have committed a willful violation of Section 1775 or to whoma fina
order, which is no | onger subject to judicial review, has been
i ssued.

(2) The list shall include the date of each assessnent, the anpunt
of wages and penalties assessed, and the amount coll ected.

(3) The list shall be updated at |east quarterly, and the
contractor's or subcontractor's name shall remain on that list unti
the assessment is satisfied, or for a period of three years begi nning
fromthe date of the issuance of the assessnent, whichever is |ater

1742. (a) An affected contractor or subcontractor may obtain review
of a civil wage and penalty assessnment under this chapter by
transmitting a witten request to the office of the Labor
Conmmi ssi oner that appears on the assessment within 60 days after
service of the assessnment. |If no hearing is requested within 60 days
after service of the assessnment, the assessnent shall becone final

(b) Upon receipt of a tinely request, a hearing shall be commenced
within 90 days before the director, who shall appoint an inpartia
heari ng of fi cer possessing the qualifications of an administrative
| aw judge pursuant to subdivision (b) of Section 11502 of the
Gover nment Code. The appoi nted hearing officer shall be an enpl oyee
of the departnment, but shall not be an enpl oyee of the Division of
Labor Standards Enforcenent. The contractor or subcontractor shal
be provided an opportunity to review evidence to be utilized by the
Labor Conmi ssioner at the hearing within 20 days of the receipt of
the witten request for a hearing. Any evidence obtained by the
Labor Comm ssioner subsequent to the 20-day cutoff shall be promptly
di scl osed to the contractor or subcontractor.

The contractor or subcontractor shall have the burden of proving
that the basis for the civil wage and penalty assessnent is
incorrect. The assessnent shall be sufficiently detailed to provide
fair notice to the contractor or subcontractor of the issues at the
heari ng.

Wthin 45 days of the conclusion of the hearing, the director
shall issue a witten decision affirm ng, nodifying, or dismnssing
the assessment. The decision of the director shall consist of a
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noti ce of findings, findings, and an order. This decision shall be
served on all parties and the awardi ng body pursuant to Section 1013
of the Code of Civil Procedure by first-class mail at the |last known
address of the party on file with the Labor Commi ssioner. Wthin 15
days of the issuance of the decision, the director may reconsider or
nodi fy the decision to correct an error, except that a clerical error
may be corrected at any tine.

The director shall adopt regul ations setting forth procedures for
heari ngs under this subdivision.

(c) An affected contractor or subcontractor nmay obtain review of
t he decision of the director by filing a petition for a wit of
mandate to the appropriate superior court pursuant to Section 1094.5
of the Code of Civil Procedure within 45 days after service of the
decision. If no petition for wit of mandate is filed within 45 days
after service of the decision, the order shall becone final. If it
is clained in a petition for wit of nmandate that the findings are
not supported by the evidence, abuse of discretion is established if
the court determnes that the findings are not supported by
substantial evidence in the |ight of the whole record.

(d) Acertified copy of a final order may be filed by the Labor
Conmi ssioner in the office of the clerk of the superior court in any
county in which the affected contractor or subcontractor has property
or has or had a place of business. The clerk, imrediately upon the
filing, shall enter judgnent for the state against the person
assessed in the anbunt shown on the certified order

(e) A judgnment entered pursuant to this section shall bear the
same rate of interest and shall have the sane effect as other
judgments and shall be given the sanme preference allowed by |aw on
ot her judgnments rendered for claims for taxes. The clerk shall not
charge for the service performed by himor her pursuant to this
section.

(f) An awardi ng body that has withheld funds in response to a
civil wage and penalty assessnent under this chapter shall, upon
receipt of a certified copy of a final order that is no |onger
subject to judicial review, pronptly transmt the withheld funds, up
to the amount of the certified order, to the Labor Conmi ssioner

(g) This section shall provide the exclusive nethod for review of
a civil wage and penalty assessment by the Labor Conmi ssioner under
this chapter or the decision of an awardi ng body to wi thhold contract
paynments pursuant to Section 1771.5.

(h) This section shall remain in effect only until January 1,
2005, and as of that date is repealed, unless a | ater enacted
statute, that is enacted before January 1, 2005, del etes or extends
t hat date.

1742. (a) An affected contractor or subcontractor may obtain review
of a civil wage and penalty assessnment under this chapter by
transmtting a witten request to the office of the Labor
Commi ssi oner that appears on the assessment within 60 days after
service of the assessnment. |If no hearing is requested within 60 days
after service of the assessment, the assessnent shall becone final

(b) (1) Upon receipt of a tinely request, a hearing shall be
commenced within 90 days before an adm nistrative |aw judge appoi nted
by the Director of Industrial Relations. The appointed hearing
judge shall be an enpl oyee of the departnent, but shall not be an
enpl oyee of the Division of Labor Standards Enforcenent. The
contractor or subcontractor shall be provided an opportunity to
revi ew evidence to be utilized by the Labor Conmi ssioner at the
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hearing within 20 days of the receipt of the witten request for a
hearing. Any evidence obtained by the Labor Conmi ssioner subsequent
to the 20-day cutoff shall be pronptly disclosed to the contractor or
subcontractor.

(2) The contractor or subcontractor shall have the burden of
proving that the basis for the civil wage and penalty assessnent is
incorrect. The assessnent shall be sufficiently detailed to provide
fair notice to the contractor or subcontractor of the issues at the

heari ng.
(3) Wthin 45 days of the conclusion of the hearing, the
admi nistrative | aw judge shall issue a witten decision affirmng

nodi fyi ng, or dism ssing the assessnent. The decision of the

adm nistrative | aw judge shall consist of a notice of findings,
findings, and an order. This decision shall be served on all parties
and the awardi ng body pursuant to Section 1013 of the Code of Civi
Procedure by first-class mail at the |ast known address of the party
on file with the Labor Conmissioner. Wthin 15 days of the issuance
of the decision, the administrative | aw judge nmay reconsider or

nodi fy the decision to correct an error, except that a clerical error
may be corrected at any tine.

(4) The Director of Industrial Relations shall adopt regul ations
setting forth procedures for hearings under this subdivision.

(c) An affected contractor or subcontractor nay obtain review of
the decision of the adm nistrative |aw judge by filing a petition for
a wit of mandate to the appropriate superior court pursuant to
Section 1094.5 of the Code of Civil Procedure within 45 days after

service of the decision. |If no petition for wit of nmandate is filed
within 45 days after service of the decision, the order shall becone
final. |If it is claimed in a petition for wit of nandate that the

findings are not supported by the evidence, abuse of discretion is
established if the court determ nes that the findings are not
supported by substantial evidence in the |ight of the whole record.

(d) Acertified copy of a final order may be filed by the Labor
Conmi ssioner in the office of the clerk of the superior court in any
county in which the affected contractor or subcontractor has property
or has or had a place of business. The clerk, imediately upon the
filing, shall enter judgnment for the state against the person
assessed in the anpbunt shown on the certified order

(e) A judgnment entered pursuant to this section shall bear the
same rate of interest and shall have the sane effect as other
judgnents and shall be given the sanme preference allowed by | aw on
ot her judgments rendered for clainms for taxes. The clerk shall not
charge for the service performed by himor her pursuant to this
secti on.

(f) An awardi ng body that has withheld funds in response to a
civil wage and penalty assessnment under this chapter shall, upon
receipt of a certified copy of a final order that is no |onger
subject to judicial review, pronptly transmt the wi thheld funds, up
to the amount of the certified order, to the Labor Conmi ssioner

(g) This section shall provide the exclusive nmethod for review of
a civil wage and penalty assessnent by the Labor Conmi ssioner under
this chapter or the decision of an awardi ng body to withhold contract
paynments pursuant to Section 1771.5.

(h) This section shall becone operative on January 1, 2005.

1742.1. (a) After 60 days followi ng the service of a civil wage and
penal ty assessnment under Section 1741 or a notice of withhol ding
under subdivision (a) of Section 1771.6, the affected contractor,
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subcontractor, and surety on a bond or bonds issued to secure the
paynment of wages covered by the assessnent or notice shall be liable
for liquidated damages in an ampunt equal to the wages, or portion
thereof, that still remain unpaid. |f the assessnment or notice
subsequently is overturned or nodified after adm nistrative or
judicial review, |iquidated damages shall be payable only on the
wages found to be due and unpaid. |If the contractor or subcontractor
denpnstrates to the satisfaction of the director that he or she had
substantial grounds for believing the assessnment or notice to be in
error, the director shall waive paynment of the |iquidated damges.
Any |iqui dated damages coll ected shall be distributed to the enpl oyee
along with the unpaid wages. Section 203.5 shall not apply to
clains for prevailing wages under this chapter

(b) The Labor Conm ssioner shall, upon receipt of a request from
the affected contractor or subcontractor within 30 days follow ng the
service of a civil wage and penalty assessnent under Section 1741,
afford the contractor or subcontractor the opportunity to neet with
t he Labor Conmi ssioner or his or her designee to attenpt to settle a
di spute regarding the assessnent without the need for formal
proceedi ngs. The awardi ng body shall, upon receipt of a request from
the affected contractor or subcontractor within 30 days follow ng
the service of a notice of wi thhol ding under subdivision (a) of
Section 1771.6, afford the contractor or subcontractor the
opportunity to nmeet with the designee of the awardi ng body to attenpt
to settle a dispute regarding the notice without the need for form
proceedi ngs. The settlenment neeting nmay be held in person or hy
t el ephone and shall take place before the expiration of the 60-day
period for seeking adnministrative review. No evidence of anything
said or any admi ssion nmade for the purpose of, in the course of, or
pursuant to, the settlenent neeting is adm ssible or subject to
di scovery in any administrative or civil proceeding. No writing
prepared for the purpose of, in the course of, or pursuant to, the
settl enent neeting, other than a final settlenent agreement, is
admi ssi ble or subject to discovery in any administrative or civi
proceedi ng. The assessnent or notice shall advise the contractor or
subcontractor of the opportunity to request a settlenent neeting.

This section shall remain in effect only until January 1, 2005,
and as of that date is repealed, unless a |later enacted statute, that
is enacted before January 1, 2005, deletes or extends that date.

1742.1. (a) After 60 days followi ng the service of a civil wage and
penal ty assessnent under Section 1741 or a notice of withhol ding
under subdivision (a) of Section 1771.6, the affected contractor,
subcontractor, and surety on a bond or bonds issued to secure the
paynment of wages covered by the assessnent or notice shall be liable
for liquidated damages in an ampunt equal to the wages, or portion
thereof, that still remain unpaid. |f the assessnment or notice
subsequently is overturned or nodified after adm nistrative or
judicial review, |iquidated damages shall be payable only on the
wages found to be due and unpaid. |If the contractor or subcontractor
denonstrates to the satisfaction of the adnministrative | aw judge
that he or she had substantial grounds for believing the assessnent
or notice to be in error, the adninistrative |aw judge shall waive
paynment of the |iquidated damages. Any |iquidated damages col |l ected
shall be distributed to the enployee along with the unpaid wages.
Section 203.5 shall not apply to clains for prevailing wages under
this chapter.

(b) The Labor Conmi ssioner shall, upon receipt of a request from
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the affected contractor or subcontractor within 30 days follow ng the
service of a civil wage and penalty assessment under Section 1741,
afford the contractor or subcontractor the opportunity to neet with
t he Labor Conmi ssioner or his or her designee to attenpt to settle a
di spute regardi ng the assessnent without the need for form
proceedi ngs. The awardi ng body shall, upon receipt of a request from
the affected contractor or subcontractor within 30 days follow ng
the service of a notice of withholding under subdivision (a) of
Section 1771.6, afford the contractor or subcontractor the
opportunity to nmeet with the designee of the awarding body to attenpt
to settle a dispute regarding the notice without the need for form
proceedi ngs. The settlenment nmeeting may be held in person or by
tel ephone and shall take place before the expiration of the 60-day
period for seeking administrative review. No evidence of anything
said or any adm ssion nade for the purpose of, in the course of, or
pursuant to, the settlenent neeting is admi ssible or subject to
di scovery in any administrative or civil proceeding. No writing
prepared for the purpose of, in the course of, or pursuant to, the
settl enent neeting, other than a final settlenent agreement, is
admi ssi ble or subject to discovery in any administrative or civi
proceedi ng. The assessnent or notice shall advise the contractor or
subcontractor of the opportunity to request a settlenent meeting.
This section shall becone operative on January 1, 2005.

1743. (a) The contractor and subcontractor shall be jointly and
severally liable for all amounts due pursuant to a final order under
this chapter or a judgnent thereon. The Labor Comni ssioner shal
first exhaust all reasonable remedies to collect the amount due from
the subcontractor before pursuing the claimagainst the contractor

(b) Fromthe anpbunt coll ected, the wage claimshall be satisfied
prior to the ampbunt being applied to penalties. |[If insufficient
noney is recovered to pay each worker in full, the noney shall be
prorated anong all workers.

(c) Wages for workers who cannot be | ocated shall be placed in the
I ndustrial Relations Unpaid Wage Fund and held in trust for the
wor kers pursuant to Section 96.7. Penalties shall be paid into the
General Fund.

(d) A final order under this chapter or a judgment thereon shal
be binding, with respect to the ampbunt found to be due, on a bonding
conpany issuing a bond that secures the paynent of wages and a surety
on a bond. The limtations period of any action on a paynent bond
shall be tolled pending a final order that is no | onger subject to
judicial review

Page 11 of 11
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CALI FORNI A CODES
LABOR CODE
SECTI ON 1770-1781

1770. The Director of the Department of Industrial Relations shal
deternmine the general prevailing rate of per diem wages in accordance
with the standards set forth in Section 1773, and the director's
determ nation in the matter shall be final except as provided in
Section 1773.4. Nothing in this article, however, shall prohibit the
payment of nore than the general prevailing rate of wages to any

wor kman enpl oyed on public work. Nothing in this act shall permt
any overtime work in violation of Article 3 of this chapter

1771. Except for public works projects of one thousand dollars
(%$1,000) or less, not less than the general prevailing rate of per

di em wages for work of a simlar character in the locality in which
the public work is perforned, and not |ess than the genera

prevailing rate of per diemwages for holiday and overtinme work fixed
as provided in this chapter, shall be paid to all workers enpl oyed

on public works.

This section is applicable only to work performed under contract,
and is not applicable to work carried out by a public agency with its
own forces. This section is applicable to contracts let for
mai nt enance wor k.

1771.2. A joint |abor-mnagenent committee established pursuant to
the federal Labor Management Cooperation Act of 1978 (Section 175a of
Title 29 of the United States Code) nmay bring an action in any court
of conpetent jurisdiction against an enployer that fails to pay the
prevailing wage to its enployees, as required by this article. This
action shall be comrenced not |ater than 180 days after the filing of
a valid notice of conpletion in the office of the county recorder in
each county in which the public work or some part thereof was
performed, or not |ater than 180 days after acceptance of the public
wor k, whi chever |ast occurs.

1771.5. (a) Notwi thstanding Section 1771, an awardi ng body may not
require the paynent of the general prevailing rate of per di em wages
or the general prevailing rate of per diem wages for holiday and
overtime work for any public works project of twenty-five thousand
dol lars ($25,000) or |less when the project is for construction work
or for any public works project of fifteen thousand dollars ($15, 000)
or less when the project is for alteration, denolition, repair, or
mai nt enance work, if the awardi ng body elects to initiate and enforce
a |l abor conpliance program pursuant to subdivision (b) for every
public works project under the authority of the awardi ng body.

(b) For the purposes of this section, a | abor conpliance program
shall include, but not be limted to, the follow ng requirenents:

(1) Al bid invitations and public works contracts shall contain
appropriate | anguage concerning the requirenments of this chapter

(2) A prejob conference shall be conducted with the contractor and
subcontractors to discuss federal and state |abor |aw requirenents
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applicable to the contract.

(3) Project contractors and subcontractors shall maintain and
furnish, at a designated tine, a certified copy of each weekly
payrol | containing a statenent of conpliance signed under penalty of
perjury.

(4) The awardi ng body shall review, and, if appropriate, audit
payroll records to verify conpliance with this chapter

(5) The awardi ng body shall withhold contract paynents when
payrol|l records are delinquent or inadequate.

(6) The awardi ng body shall withhold contract paynents equal to
t he amount of underpaynent and applicabl e penalties when, after
investigation, it is established that underpaynment has occurred.

(c) For purposes of this chapter, "labor conpliance program neans
a | abor conpliance programthat is approved, as specified in state
regul ations, by the Director of the Departnent of Industria
Rel at i ons.

(d) For purposes of this chapter, the Director of the Departnent
of Industrial Relations nay revoke the approval of a | abor conpliance
programin the manner specified in state regul ati ons.

1771.6. (a) Any awardi ng body that enforces this chapter in
accordance with Section 1726 or 1771.5 shall provide notice of the
wi t hhol di ng of contract paynents to the contractor and subcontractor
if applicable. The notice shall be in witing and shall describe
the nature of the violation and the anobunt of wages, penalties, and
forfeitures withheld. Service of the notice shall be conpleted
pursuant to Section 1013 of the Code of Civil Procedure by
first-class and certified nmail to the contractor and subcontractor
if applicable. The notice shall advise the contractor and
subcontractor, if applicable, of the procedure for obtaining review
of the withhol ding of contract paynents.

The awar di ng body shall also serve a copy of the notice by
certified mail to any bondi ng conpany issuing a bond that secures the
payrment of wages covered by the notice and to any surety on a bond,
if their identities are known to the awardi ng body.

(b) The withhol ding of contract payments in accordance with
Section 1726 or 1771.5 shall be revi ewabl e under Section 1742 in the
same manner as if the notice of the w thholding was a civil penalty
order of the Labor Comm ssioner under this chapter. |If reviewis
requested, the Labor Conm ssioner may intervene to represent the
awar di ng body.

(c) Pending a final order, or the expiration of the tine period
for seeking review of the notice of the w thholding, the awarding
body shall not disburse any contract paynents w thhel d.

(d) Fromthe amount recovered, the wage claimshall be satisfied
prior to the amount being applied to penalties. If insufficient
noney is recovered to pay each worker in full, the noney shall be
prorated anong all workers.

(e) Wages for workers who cannot be | ocated shall be placed in the
I ndustrial Relations Unpaid Wage Fund and held in trust for the
wor kers pursuant to Section 96.7. Penalties shall be paid into the
General Fund of the awardi ng body that has enforced this chapter
pursuant to Section 1771.5.

1771.7. (a) An awardi ng body that chooses to use funds derived from
either the Kindergarten-University Public Education Facilities Bond

http://www.leginfo.ca.gov/cgi-bin/waisgate WA | Sdocl D=93534527784+0+0+0& WA Sac...

Page 2 of 21

3/10/2004



WAIS Document Retrieval Page 3 of 21

Act of 2002 or the Kindergarten-University Public Education
Facilities Bond Act of 2004 for a public works project, shal
initiate and enforce, or contract with a third party to initiate and
enforce, a | abor compliance program as described in subdivision (b)
of Section 1771.5, with respect to that public works project.

(b) This section applies to public works that commence on or after
April 1, 2003. For purposes of this subdivision, work perforned
during the design and preconstruction phases of construction,

i ncluding, but not Iinmted to, inspection and | and surveyi ng work,
does not constitute the conmencenent of a public work.

(c) (1) For purposes of this section, if any canpus of the
California State University chooses to use the funds described in
subdi vision (a), then the "awardi ng body" is the Chancellor of the
California State University. For purposes of this subdivision, if
the chancellor is required by subdivision (a) to initiate and
enforce, or to contract with a third party to initiate and enforce,
the | abor conpliance program described in that subdivision, then in
addition to the requirenents i nposed upon an awardi ng body by
subdi vi sion (b) of Section 1771.5, the Chancellor of the California
State University shall review the payroll records described in
par agraphs (3) and (4) of subdivision (b) of Section 1771.5 on at
| east a nonthly basis to ensure the awardi ng body's conpliance with
t he | abor conpliance program

(2) For purposes of this subdivision, if an awardi ng body
described in subdivision (a) is the University of California or any
canpus of that university, and that awardi ng body is required by
subdi vision (a) to initiate and enforce, or to contract with a third
party to initiate and enforce, the |abor conpliance program described
in that subdivision, then in addition to the requirements inposed
upon an awardi ng body by subdivision (b) of Section 1771.5, the
payrol |l records described in paragraphs (3) and (4) of subdivision
(b) of Section 1771.5 shall be reviewed on at |east a nonthly basis
to ensure the awardi ng body's conpliance with the | abor conpliance
program

(d) (1) An awardi ng body described in subdivision (a) shall make a
written finding that the awardi ng body has initiated and enforced,
or has contracted with a third party to initiate and enforce, the
| abor conpliance program described in subdivision (a).

(2) (A If an awardi ng body described in subdivision (a) is a
school district, the governing body of that district shall transmt
to the State Allocation Board, in the manner determnm ned by that
board, a copy of the finding described in paragraph (1).

(B) The State Allocation Board may not rel ease the funds descri bed
in subdivision (a) to an awardi ng body that is a school district
until the State Allocation Board has received the witten finding
descri bed in paragraph (1).

(C) If the State Allocation Board conducts a postaward audit
procedure with respect to an award of the funds described in
subdi vision (a) to an awardi ng body that is a school district, the
State Allocation Board shall verify, in the manner determ ned by that
board, that the school district has conplied with the requirenents
of this subdivision.

(3) If an awardi ng body described in subdivision (a) is a
community college district, the Chancellor of the California State
University, or the office of the President of the University of
California or any canpus of the University of California, that
awar di ng body shall transmit, in the manner determni ned by the
Director of the Departnment of Industrial Relations, a copy of the
finding described in paragraph (1) to the director of that
departnent, or the director of any successor agency that is
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responsi bl e for the oversight of enployee wage and enpl oyee work
hours | aws.

(e) Notwi thstanding Section 17070.63 of the Education Code, for
purposes of this act, the State Allocation Board shall increase the
grant ampunts as described in Chapter 12.5 (commencing with Section
17070. 10) of Part 10 of Division 1 of Title 1 of the Educati on Code
to accommpdate the state's share of the increased costs of a new
construction or nodernization project due to the initiation and
enforcenent of the |abor conpliance program

1771.8. (a) The body awardi ng any contract for a public works
project financed in any part with funds nade avail able by the Water
Security, Clean Drinking Water, Coastal and Beach Protection Act of
2002 (Division 26.5 (commencing with Section 79500) of the Water
Code) shall adopt and enforce, or contract with a third party to
adopt and enforce, a |abor conpliance program pursuant to subdivision
(b) of Section 1771.5 for application to that public works project.

(b) This section shall beconme operative only if the Water
Security, Clean Drinking Water, Coastal and Beach Protection Act of
2002 (Division 26.5 (commencing with Section 79500) of the Water
Code) is approved by the voters at the Novenmber 5, 2002, statew de
general el ection.

1771.9. (a) The body awardi ng any contract for a public works
project financed in any part with funds nade avail abl e by the Safe,
Rel i abl e Hi gh- Speed Passenger Train Bond Act for the 21st Century
(Chapter 20 (commencing with Section 2704) of Division 3 of the
Streets and Hi ghways Code) shall adopt and enforce, or contract with
athird party to adopt and enforce, a | abor conpliance program
pursuant to subdivision (b) of Section 1771.5 for application to that
public works project.

(b) This section shall beconme operative only if the Safe, Reliable
Hi gh- Speed Passenger Train Bond Act for the 21st Century (Chapter 20
(commrencing with Section 2704) of Division 3 of the Streets and
H ghways Code) is approved by the voters at the Novenber 2, 2004,
st at ewi de general election.

(c) The Departnment of Industrial Relations' and the Labor and
Wor kf or ce Devel opnent Agency's public works services provided to
| abor conpliance progranms, interested parties, and awardi ng bodies
associated with bond funding projects, that are governed by the
public works requirenments of this chapter, are to be supported as
costs of a state agency with responsibility for adm nistration of the
bond program or costs of construction, under subdivisions (a) and
(d) of Section 16727 of the Governnent Code. Public works services
under this chapter include all of the follow ng:

(1) Prevailing wage neasurenent and setting.

(2) Wage petitions and special deterninations.

(3) Coverage advice and determ nations training for and approva
of , labor conpliance prograns' establishment and enforcenent notices
to w thhol d.

(4) Civil wage and penalty assessnents.

(5) Hearings in response to contractor requests under subdivision
(b) of Section 1171.6, Section 1742, and Section 1777.7.
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1772. Workers enployed by contractors or subcontractors in the
execution of any contract for public work are deened to be enpl oyed
upon public work.

1773. The body awardi ng any contract for public work, or otherw se
undertaki ng any public work, shall obtain the general prevailing rate
of per diem wages and the general prevailing rate for holiday and
overtime work in the locality in which the public work is to be
performed for each craft, classification, or type of worker needed to
execute the contract fromthe Director of Industrial Relations. The
hol i days upon whi ch those rates shall be paid need not be specified
by the awardi ng body, but shall be all holidays recognized in the
applicable collective bargai ning agreenent. |f the prevailing rate
is not based on a collectively bargained rate, the holidays upon
which the prevailing rate shall be paid shall be as provided in
Section 6700 of the Government Code.

In determning the rates, the Director of Industrial Relations
shal |l ascertain and consider the applicable wage rates established by
col l ective bargai ning agreenents and the rates that may have been
predeterm ned for federal public works, within the locality and in
t he nearest | abor market area. Where the rates do not constitute the
rates actually prevailing in the locality, the director shall obtain
and consider further data fromthe | abor organi zati ons and enpl oyers
or enpl oyer associ ations concerned, including the recognized
col l ective bargaining representatives for the particular craft,
classification, or type of work involved. The rate fixed for each
craft, classification, or type of work shall be not |less than the
prevailing rate paid in the craft, classification, or type of work.

If the director deternmines that the rate of prevailing wage for
any craft, classification, or type of worker is the rate established
by a collective bargaining agreenent, the director may adopt that
rate by reference as provided for in the collective bargaining
agreenent and that determination shall be effective for the |life of
the agreenment or until the director deternmi nes that another rate
shoul d be adopt ed.

1773.1. (a) Per diem wages, when the termis used in this chapter
or in any other statute applicable to public works, shall be deened
to include enployer paynents for the follow ng:

(1) Health and wel fare.

(2) Pension.

(3) Vacati on.

(4) Travel.

(5) Subsistence.

(6) Apprenticeship or other training prograns authorized by
Section 3093, so long as the cost of training is reasonably rel ated
to the amount of the contributions.

(7) Worker protection and assi stance prograns or conmittees
establ i shed under the federal Labor Managenment Cooperation Act of
1978 (Section 175a of Title 29 of the United States Code), to the
extent that the activities of the programs or committees are directed
to the nmonitoring and enforcenent of laws related to public works.

(8) Industry advancenent and col |l ective bargai ni ng agreenents
adm ni strative fees, provided that these payments are required under
a collective bargai ning agreenent pertaining to the particular craft,
classification, or type of work within the locality or the nearest
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| abor market area at issue.

(9) Ot her purposes simlar to those specified in paragraphs (1) to
(8), inclusive.

(b) Enpl oyer paynents include all of the foll ow ng:

(1) The rate of contribution irrevocably made by the enployer to a
trustee or third person pursuant to a plan, fund, or program

(2) The rate of actual costs to the enployer reasonably
anticipated in providing benefits to workers pursuant to an
enforceable comrtnent to carry out a financially responsible plan or
program communi cated in witing to the workers affected.

(3) Paynents to the California Apprenticeship Council pursuant to
Section 1777.5.

(c) Enployer paynents are a credit against the obligation to pay
the general prevailing rate of per diem wages. However, no credit
shall be granted for benefits required to be provided by other state
or federal law. Credits for enployer paynents also shall not reduce
the obligation to pay the hourly straight time or overtine wages
found to be prevailing.

(d) The credit for enployer paynents shall be conputed on an
annual i zed basis where the enpl oyer seeks credit for enployer
paynments that are higher for public works projects than for private
construction performed by the same enpl oyer, except where one or nore
of the follow ng occur

(1) The enployer has an enforceable obligation to nake the higher
rate of paynents on future private construction performed by the
enpl oyer.

(2) The higher rate of paynents is required by a project |abor
agreement .

(3) The paynents are nmade to the California Apprenticeshi p Counci
pursuant to Section 1777.5.

(4) The director determ nes that annualization would not serve the
pur poses of this chapter.

(e) (1) For the purpose of determ ning those per diem wages for
contracts, the representative of any craft, classification, or type
of worker needed to execute contracts shall file with the Departnent
of Industrial Relations fully executed copies of the collective
bar gai ni ng agreenents for the particular craft, classification, or
type of work involved. The collective bargaining agreenments shall be
filed after their execution and thereafter nay be taken into
consi deration pursuant to Section 1773 whenever filed 30 days prior
to the call for bids. |If the collective bargai ning agreenment has not
been formalized, a typescript of the final draft may be filed
tenporarily, acconpani ed by a statenent under penalty of perjury as
toits effective date.

(2) Where a copy of the collective bargaining agreenent has
previously been filed, fully executed copies of all nodifications and
extensions of the agreement that affect per di em wages or holidays
shall be filed

(3) The failure to comply with filing requirenents of this
subdi vi si on shall not be grounds for setting aside a prevailing wage
determ nation if the information taken into consideration is correct.

1773.2. The body awardi ng any contract for public work, or

ot herwi se undertaki ng any public work, shall specify in the call for
bids for the contract, and in the bid specifications and in the
contract itself, what the general rate of per diemwages is for each
craft, classification, or type of worker needed to execute the
contract.
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In lieu of specifying the rate of wages in the call for bids, and
in the bid specifications and in the contract itself, the awarding
body may, in the call for bids, bid specifications, and contract,

i nclude a statenent that copies of the prevailing rate of per diem
wages are on file at its principal office, which shall be made
available to any interested party on request. The awardi ng body
shall al so cause a copy of the determ nation of the director of the
prevailing rate of per diemwages to be posted at each job site.

1773.3. An awardi ng agency whose public works contract falls within
the jurisdiction of Section 1777.5 shall, within five days of the
award, send a copy of the award to the Division of Apprenticeship

St andards. \When specifically requested by a | ocal joint
apprenticeship commttee, the division shall notify the local joint
apprenticeship commttee regarding all such awards applicable to the
joint apprenticeship commttee nmeking the request. Wthin five days
of a finding of any di screpancy regarding the ratio of apprentices to
journeynen, pursuant to the certificated fixed nunber of apprentices
to journeynen, the awardi ng agency shall notify the Division of
Apprenticeship Standards.

1773.4. Any prospective bidder or his representative, any
representative of any craft, classification or type of worknman

i nvol ved, or the awardi ng body may, within 20 days after conmencenent
of advertising of the call for bids by the awardi ng body, file with
the Director of Industrial Relations a verified petition to review
the determ nation of any such rate or rates upon the ground that they
have not been determ ned in accordance with the provision of Section
1773 of this code. Wthin tw days thereafter, a copy of such
petition shall be filed with the awardi ng body. The petition shal

set forth the facts upon which it is based. The Director of

I ndustrial Relations or his authorized representative shall, upon
notice to the petitioner, the awardi ng body and such other persons as
he deems proper, including the recognized collective bargaining
representatives for the particular crafts, classifications or types
of work involved, institute an investigation or hold a hearing.
Wthin 20 days after the filing of such petition, or within such

| onger period as agreed upon by the director, the awardi ng body, and
all the interested parties, he shall make a determ nation and
transmt the sane in witing to the awardi ng body and to the

i nterested parties.

Such deternination shall be final and shall be the determ nation
of the awardi ng body. Upon receipt by it of the notice of the filing
of such petition the body awarding the contract or authorizing the
public work shall extend the closing date for the subm ssion of bids
or the starting of work until five days after the determ nation of
the general prevailing rates of per diem wages pursuant to this
secti on.

Upon the filing of any such petition, notice thereof shall be set
forth in the next and all subsequent publications by the awarding
body of the call for bids. No other notice need be given to bidders
by the awardi ng body by publication or otherwise. The determ nation
of the director shall be included in the contract.
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1773.5. The Director of Industrial Relations nmay establish rules
and regul ations for the purpose of carrying out this chapter

i ncluding, but not limted to, the responsibilities and duties of
awar di ng bodi es under this chapter

1773.6. If during any quarterly period the Director of Industria
Rel ati ons shall deternine that there has been a change in any
prevailing rate of per diemwages in any locality he shall make such
change available to the awardi ng body and his deternination shall be
final. Such determination by the Director of Industrial Relations
shal |l not be effective as to any contract for which the notice to

bi dders has been publi shed.

1773.7. The provisions of Section 11250 of the Governnment Code
shall not be applicable to Sections 1773, 1773.4, and 1773.6.

1773.9. (a) The Director of Industrial Relations shall use the

net hodol ogy set forth in subdivision (b) to determ ne the genera
prevailing rate of per diemwages in the locality in which the public
work is to be perforned.

(b) The general prevailing rate of per diem wages includes all of
the foll ow ng:

(1) The basic hourly wage rate being paid to a majority of workers
engaged in the particular craft, classification, or type of work
within the locality and in the nearest |abor market area, if a
majority of the workers is paid at a single rate. If no single rate
is being paid to a npgjority of the workers, then the single rate
being paid to the greatest nunmber of workers, or nodal rate, is
prevailing. |If a nodal rate cannot be deternm ned, then the director
shall establish an alternative rate, consistent with the nethodol ogy
for determining the nodal rate, by considering the appropriate
col l ective bargaining agreenments, federal rates, rates in the nearest
| abor market area, or other data such as wage survey data

(2) O her enployer paynments included in per diem wages pursuant to
Section 1773.1 and as included as part of the total hourly wage rate
fromwhich the basic hourly wage rate was derived. In the event the
total hourly wage rate does not include any enpl oyer paynents, the
director shall establish a prevailing enployer paynent rate by the
same procedure set forth in paragraph (1).

(3) The rate for holiday and overtinme work shall be those rates
specified in the collective bargaining agreenment when the basic
hourly rate is based on a coll ective bargaining agreenent rate. In
the event the basic hourly rate is not based on a collective
bargai ni ng agreenent, the rate for holidays and overtime work, if
any, included with the prevailing basic hourly rate of pay shall be
prevailing.

(c) If the director determ nes that the general prevailing rate of
per diemwages is the rate established by a collective bargaining
agreenent, and that the collective bargai ni ng agreenent contains
definite and predeterm ned changes during its termthat will affect
the rate adopted, the director shall incorporate those changes into
the determ nation. Predeterm ned changes that are rescinded prior to
their effective date shall not be enforced.
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1773.11. (a) Notwithstanding any other provision of |aw and except
as otherwi se provided by this section, if the state or a politica
subdi vi si on thereof agrees by contract with a private entity that the
private entity's enpl oyees receive, in performng that contract, the
general prevailing rate of per diem wages and the general prevailing

rate for holiday and overtinme work, the director shall, upon a
request by the state or the political subdivision, do both of the
fol | owi ng:

(1) Deternmine, as otherw se provided by |law, the wage rates for
each craft, classification, or type of worker that are needed to
execute the contract.

(2) Provide these wage rates to the state or political subdivision
that requests them

(b) This section does not apply to a contract for a public work,
as defined in this chapter.

(c) The director shall determ ne and provide the wage rates
described in this section in the order in which the requests for
these wage rates were received and regardl ess of the cal endar year in

which they were received. |If there are nore than 20 pendi ng
requests in a cal endar year, the director shall respond only to the
first 20 requests in the order in which they were received. If the

director determnes that funding is available in any cal endar year to
determi ne and provide these wage rates in response to nore than 20
requests, the director shall respond to these requests in a manner
consi stent with this subdivision.

1774. The contractor to whomthe contract is awarded, and any
subcontractor under him shall pay not |ess than the specified
prevailing rates of wages to all worknen enployed in the execution of
t he contract.

1775. (a) (1) The contractor and any subcontractor under the
contractor shall, as a penalty to the state or political subdivision
on whose behal f the contract is nade or awarded, forfeit not nore
than fifty dollars ($50) for each cal endar day, or portion thereof,
for each worker paid |less than the prevailing wage rates as
deternmined by the director for the work or craft in which the worker
is enpl oyed for any public work done under the contract by the
contractor or, except as provided in subdivision (b), by any
subcontractor under the contractor.

(2) (A) The ampunt of the penalty shall be determ ned by the Labor
Conmi ssi oner based on consideration of both of the follow ng:

(i) Whether the failure of the contractor or subcontractor to pay
the correct rate of per diemwages was a good faith m stake and, if
so, the error was pronptly and voluntarily corrected when brought to
the attention of the contractor or subcontractor.

(ii) Whether the contractor or subcontractor has a prior record of
failing to neet its prevailing wage obligations.

(B) (i) The penalty may not be less than ten dollars ($10) for
each cal endar day, or portion thereof, for each worker paid | ess than
the prevailing wage rate, unless the failure of the contractor or
subcontractor to pay the correct rate of per diem wages was a good
faith m stake and, if so, the error was pronptly and voluntarily
corrected when brought to the attention of the contractor or
subcontractor.
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(ii) The penalty may not be less than twenty dollars ($20) for
each cal endar day, or portion thereof, for each worker paid | ess than
the prevailing wage rate, if the contractor or subcontractor has
been assessed penalties within the previous three years for failing
to neet its prevailing wage obligations on a separate contract,
unl ess those penalties were subsequently w thdrawn or overturned.

(iii) The penalty may not be less than thirty dollars ($30) for
each cal endar day, or portion thereof, for each worker paid | ess than
the prevailing wage rate, if the Labor Conmi ssioner determn nes that
the violation was willful, as defined in subdivision (c) of Section
1777. 1.

(C) Wen the amount due under this section is collected fromthe
contractor or subcontractor, any outstandi ng wage cl ai munder Chapter
1 (comrencing with Section 1720) of Part 7 of Division 2 against
that contractor or subcontractor shall be satisfied before applying
that anount to the penalty inposed on that contractor or
subcontractor pursuant to this section.

(D) The determ nation of the Labor Conm ssioner as to the anmount
of the penalty shall be reviewable only for abuse of discretion

(E) The difference between the prevailing wage rates and the
anount paid to each worker for each cal endar day or portion thereof
for which each worker was paid | ess than the prevailing wage rate
shall be paid to each worker by the contractor or subcontractor, and
the body awardi ng the contract shall cause to be inserted in the
contract a stipulation that this section will be conplied with.

(b) If a worker enpl oyed by a subcontractor on a public works
project is not paid the general prevailing rate of per di em wages by
the subcontractor, the prime contractor of the project is not liable
for any penalties under subdivision (a) unless the prine contractor
had know edge of that failure of the subcontractor to pay the
specified prevailing rate of wages to those workers or unless the
prime contractor fails to conply with all of the foll ow ng
requi renents:

(1) The contract executed between the contractor and the
subcontractor for the performance of work on the public works project
shall include a copy of the provisions of Sections 1771, 1775, 1776,
1777.5, 1813, and 1815.

(2) The contractor shall nonitor the paynment of the specified
general prevailing rate of per diem wages by the subcontractor to the
enpl oyees, by periodic review of the certified payroll records of
t he subcontractor.

(3) Upon becom ng aware of the failure of the subcontractor to pay
his or her workers the specified prevailing rate of wages, the
contractor shall diligently take corrective action to halt or rectify
the failure, including, but not limted to, retaining sufficient
funds due the subcontractor for work perforned on the public works
proj ect.

(4) Prior to making final payment to the subcontractor for work
performed on the public works project, the contractor shall obtain an
affidavit signed under penalty of perjury fromthe subcontractor
that the subcontractor has paid the specified general prevailing rate
of per diemwages to his or her enployees on the public works
proj ect and any anounts due pursuant to Section 1813.

(c) The Division of Labor Standards Enforcenent shall notify the
contractor on a public works project within 15 days of the receipt by
the Division of Labor Standards Enforcenent of a conplaint of the
failure of a subcontractor on that public works project to pay
wor kers the general prevailing rate of per di em wages.
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1776. (a) Each contractor and subcontractor shall keep accurate
payrol|l records, showi ng the name, address, social security number,
work classification, straight time and overtine hours worked each day
and week, and the actual per diem wages paid to each journeyman,
apprentice, worker, or other enployee enployed by himor her in
connection with the public work. Each payroll record shall contain
or be verified by a witten declaration that it is nade under penalty
of perjury, stating both of the follow ng:

(1) The information contained in the payroll record is true and
correct.

(2) The enployer has conplied with the requirenents of Sections
1771, 1811, and 1815 for any work perfornmed by his or her enpl oyees
on the public works project.

(b) The payroll records enunerated under subdivision (a) shall be
certified and shall be available for inspection at all reasonable
hours at the principal office of the contractor on the follow ng
basi s:

(1) A certified copy of an enployee's payroll record shall be nade
avail abl e for inspection or furnished to the enpl oyee or his or her
aut hori zed representati ve on request.

(2) Acertified copy of all payroll records enunerated in
subdi vi sion (a) shall be made avail able for inspection or furnished
upon request to a representative of the body awarding the contract,
the Division of Labor Standards Enforcenent, and the Division of
Apprenticeship Standards of the Departnent of Industrial Relations.

(3) Acertified copy of all payroll records enunerated in
subdi vi sion (a) shall be made avail abl e upon request by the public
for inspection or for copies thereof. However, a request by the
public shall be made through either the body awardi ng the contract,
the Division of Apprenticeship Standards, or the Division of Labor
St andards Enforcement. |If the requested payroll records have not
been provided pursuant to paragraph (2), the requesting party shall
prior to being provided the records, reinburse the costs of
preparation by the contractor, subcontractors, and the entity through
whi ch the request was nmade. The public may not be given access to
the records at the principal office of the contractor

(c) The certified payroll records shall be on forns provided by
the Division of Labor Standards Enforcenent or shall contain the same
information as the forns provided by the division

(d) A contractor or subcontractor shall file a certified copy of
the records enunerated in subdivision (a) with the entity that
requested the records within 10 days after receipt of a witten
request.

(e) Any copy of records nade avail able for inspection as copies
and furni shed upon request to the public or any public agency by the
awar di ng body, the Division of Apprenticeship Standards, or the
Di vi sion of Labor Standards Enforcenment shall be marked or
obliterated to prevent disclosure of an individual's nane, address,
and social security nunber. The name and address of the contractor
awar ded the contract or the subcontractor perfornming the contract
shall not be marked or obliterated. Any copy of records nade
avail abl e for inspection by, or furnished to, a joint
| abor - managenent conmittee established pursuant to the federal Labor
Managenment Cooperation Act of 1978 (29 U.S.C. Sec. 175a) shall be
mar ked or obliterated only to prevent disclosure of an individual's
name and social security nunmber. A joint |abor management conmittee
may maintain an action in a court of conpetent jurisdiction against
an enployer who fails to conply with Section 1774. The court may
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award restitution to an enpl oyee for unpaid wages and nmay award the
joint |abor managenment conmittee reasonable attorney's fees and
costs incurred in maintaining the action. An action under this
subdi vi si on may not be based on the enployer's misclassification of
the craft of a worker on its certified payroll records. Nothing in
this subdivision [imts any other available remedies for a violation
of this chapter.

(f) The contractor shall informthe body awardi ng the contract of
the location of the records enunerated under subdivision (a),
i ncluding the street address, city, and county, and shall, wthin
five working days, provide a notice of a change of |ocation and
addr ess.

(g) The contractor or subcontractor has 10 days in which to conply
subsequent to receipt of a witten notice requesting the records

enunerated in subdivision (a). 1In the event that the contractor or
subcontractor fails to conply within the 10-day period, he or she
shall, as a penalty to the state or political subdivision on whose

behal f the contract is nade or awarded, forfeit twenty-five dollars
($25) for each cal endar day, or portion thereof, for each worker
until strict conpliance is effectuated. Upon the request of the
Di vi sion of Apprenticeship Standards or the Division of Labor
St andards Enforcement, these penalties shall be withheld from
progress paynents then due. A contractor is not subject to a penalty
assessnent pursuant to this section due to the failure of a
subcontractor to conply with this section

(h) The body awardi ng the contract shall cause to be inserted in
the contract stipulations to effectuate this section

(i) The director shall adopt rules consistent with the California
Publi c Records Act (Chapter 3.5 (commencing with Section 6250) of
Division 7 of Title 1 of the Government Code) and the Information
Practices Act of 1977 (Title 1.8 (conmmencing with Section 1798) of
Part 4 of Division 3 of the Civil Code) governing the rel ease of
these records, including the establishnment of reasonable fees to be
charged for reproduci ng copies of records required by this section.

1777. Any officer, agent, or representative of the State or of any
political subdivision who wilfully violates any provision of this
article, and any contractor, or subcontractor, or agent or
representative thereof, doing public work who neglects to conply with
any provision of section 1776 is guilty of a m sdenmeanor.

1777.1. (a) Whenever a contractor or subcontractor performng a
public works project pursuant to this chapter is found by the Labor
Commi ssioner to be in violation of this chapter with intent to
defraud, except Section 1777.5, the contractor or subcontractor or a
firm corporation, partnership, or association in which the
contractor or subcontractor has any interest is ineligible for a
period of not |less than one year or nore than three years to do
ei ther of the foll ow ng:
(1) Bid on or be awarded a contract for a public works project.
(2) Performwork as a subcontractor on a public works project.
(b) Whenever a contractor or subcontractor performng a public
wor ks project pursuant to this chapter is found by the Labor
Conmi ssioner to be in willful violation of this chapter, except
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Section 1777.5, the contractor or subcontractor or a firm
corporation, partnership, or association in which the contractor or
subcontractor has any interest is ineligible for a period up to three
years for each second and subsequent violation occurring within
three years of a separate and previous willful violation of this
chapter to do either of the foll ow ng:

(1) Bid on or be awarded a contract for a public works project.

(2) Performwork as a subcontractor on a public works project.

(c) Awllful violation occurs when the contractor or
subcontractor knew or reasonably should have known of his or her
obl i gati ons under the public works |aw and deliberately fails or
refuses to conply with its provisions.

(d) Not l|ess than sem annually, the Labor Comm ssioner shal
publish and distribute to awardi ng bodies a |list of contractors who
are ineligible to bid on or be awarded a public works contract, or to
performwork as a subcontractor on a public works project pursuant
to this chapter. The list shall contain the name of the contractor
the Contractor's State License Board |icense nunmber of the
contractor, and the effective period of debarnent of the contractor
The comnmi ssioner shall also place advertisenents in construction
i ndustry publications targeted to the contractors and subcontractors,
chosen by the conmi ssioner, that state the effective period of the
debarnment and the reason for debarment. The advertisenents shal
appear one tinme for each debarnent of a contractor in each
publicati on chosen by the comm ssioner. The debarred contractor or
subcontractor shall be liable to the conm ssioner for the reasonable
cost of the advertisements, not to exceed five thousand dollars
($5,000). The ampunt paid to the comm ssioner for the advertisements
shall be credited against the contractor's or subcontractor's
obligation to pay civil fines or penalties for the sane wllful
violation of this chapter

(e) For purposes of this section, "contractor or subcontractor”
means a firm corporation, partnership, or association and its
responsi bl e managi ng officer, as well as any supervisors, managers,
and officers found by the Labor Conmm ssioner to be personally and
substantially responsible for the willful violation of this chapter

(f) For the purposes of this section, the term"any interest”
means an interest in the entity bidding or performng work on the
public works project, whether as an owner, partner, officer, manager
enpl oyee, agent, consultant, or representative. "Any interest”
includes, but is not Iimted to, all instances where the debarred
contractor or subcontractor receives paynents, whether cash or any
ot her form of conpensation, fromany entity bidding or performng
work on the public works project, or enters into any contracts or
agreenents with the entity bidding or performng work on the public
wor ks project for services perfornmed or to be perfornmed for contracts

that have been or will be assigned or sublet, or for vehicles,

tool s, equi pment, or supplies that have been or will be sold, rented,
or leased during the period fromthe initiation of the debarnment
proceedi ngs until the end of the term of the debarnent period. "Any

interest"” does not include shares held in a publicly traded
corporation if the shares were not received as conpensation after the
initiation of debarnent froman entity bidding or perform ng work on
a public works project.

(g) For the purposes of this section, the term"entity" is defined
as a conpany, limted liability conpany, association, partnership
sol e proprietorship, limted liability partnership, corporation,
busi ness trust, or organization.

(h) The Labor Comm ssioner shall adopt rules and regul ations for
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the adm nistration and enforcenent of this section.

1777.5. (a) Nothing in this chapter shall prevent the enpl oynent of
properly registered apprentices upon public works.

(b) Every apprentice enployed upon public works shall be paid the
prevailing rate of per diemwages for apprentices in the trade to
which he or she is registered and shall be enployed only at the work
of the craft or trade to which he or she is registered.

(c) Only apprentices, as defined in Section 3077, who are in
trai ni ng under apprenticeship standards that have been approved by
the Chief of the Division of Apprenticeship Standards and who are
parties to witten apprentice agreenents under Chapter 4 (commencing
with Section 3070) of Division 3 are eligible to be enployed at the
apprentice wage rate on public works. The enploynent and trai ni ng of
each apprentice shall be in accordance with either of the foll ow ng:

(1) The apprenticeship standards and apprentice agreenents under
whi ch he or she is training.

(2) The rules and regul ations of the California Apprenticeship
Counci |

(d) When the contractor to whomthe contract is awarded by the
state or any political subdivision, in perfornmng any of the work
under the contract, enploys workers in any apprenticeable craft or
trade, the contractor shall enploy apprentices in at |least the ratio
set forth in this section and may apply to any apprenticeship program
in the craft or trade that can provide apprentices to the site of
the public work for a certificate approving the contractor under the
apprenti ceship standards for the enpl oynent and training of
apprentices in the area or industry affected. However, the decision
of the apprenticeship programto approve or deny a certificate shal
be subject to review by the Adm ni strator of Apprenticeship. The
apprenti ceshi p program or prograns, upon approving the contractor
shall arrange for the dispatch of apprentices to the contractor. A
contractor covered by an apprenticeship program s standards shall not
be required to submit any additional application in order to include
addi ti onal public works contracts under that program
"Apprenticeable craft or trade," as used in this section, nmeans a
craft or trade determ ned as an apprenticeabl e occupation in
accordance with rules and regul ati ons prescribed by the California
Apprenticeship Council. As used in this section, "contractor"”

i ncl udes any subcontractor under a contractor who perfornms any public
wor ks not excl uded by subdivision (0).

(e) Prior to commencing work on a contract for public works, every
contractor shall submt contract award information to an applicable
apprenticeship programthat can supply apprentices to the site of the
public work. The information submitted shall include an estimte of
journeyman hours to be performed under the contract, the nunber of
apprentices proposed to be enployed, and the approxi mate dates the
apprentices woul d be enployed. A copy of this information shall also
be submitted to the awarding body if requested by the awardi ng body.

Wthin 60 days after concluding work on the contract, each
contractor and subcontractor shall submt to the awardi ng body, if
requested, and to the apprenticeship programa verified statenent of
the journeyman and apprentice hours performed on the contract. The
i nformati on under this subdivision shall be public. The
apprenticeship programs shall retain this information for 12 nonths.

(f) The apprenticeship programthat can supply apprentices to the
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area of the site of the public work shall ensure equal enploynment and
affirmative action in apprenticeship for wonen and m norities.

(g) The ratio of work perforned by apprentices to journeynen
enpl oyed in a particular craft or trade on the public work may be no
hi gher than the ratio stipulated in the apprenticeshi p standards
under which the apprenticeshi p program operates where the contractor
agrees to be bound by those standards, but, except as otherw se
provided in this section, in no case shall the ratio be |less than one
hour of apprentice work for every five hours of journeyman work.

(h) This ratio of apprentice work to journeynman work shall apply
during any day or portion of a day when any journeyman is enpl oyed at
the jobsite and shall be conputed on the basis of the hours worked
during the day by journeynen so enployed. Any work perfornmed by a
journeyman in excess of eight hours per day or 40 hours per week
shall not be used to calculate the ratio. The contractor shall enpl oy
apprentices for the nunber of hours conputed as above before the end
of the contract or, in the case of a subcontractor, before the end
of the subcontract. However, the contractor shall endeavor, to the
greatest extent possible, to enploy apprentices during the same tine
period that the journeynmen in the sane craft or trade are enployed at
the jobsite. Where an hourly apprenticeship ratio is not feasible
for a particular craft or trade, the Chief of the Division of
Apprenticeship Standards, upon application of an apprenticeship
program may order a mininumratio of not |ess than one apprentice
for each five journeynmen in a craft or trade classification

(i) A contractor covered by this section that has agreed to be
covered by an apprenticeship program s standards upon the issuance of
the approval certificate, or that has been previously approved for
an apprenticeship programin the craft or trade, shall enploy the
nunber of apprentices or the ratio of apprentices to journeymen
stipulated in the applicable apprenticeship standards, but in no
event less than the 1-to-5 ratio required by subdivision (g).

(j) Upon proper showing by a contractor that he or she enploys
apprentices in a particular craft or trade in the state on all of his
or her contracts on an annual average of not |ess than one hour of
apprentice work for every five hours of |abor performed by
journeynen, the Chief of the Division of Apprenticeship Standards may
grant a certificate exenpting the contractor fromthe 1-to-5 hourly
ratio, as set forth in this section for that craft or trade

(k) An apprenticeship programhas the discretion to grant to a
participating contractor or contractor association a certificate,
whi ch shall be subject to the approval of the Adm nistrator of
Apprenticeship, exenpting the contractor fromthe 1-to-5 ratio set
forth in this section when it finds that any one of the follow ng
conditions is met:

(1) Unenploynment for the previous three-nonth period in the area
exceeds an average of 15 percent.

(2) The nunber of apprentices in training in the area exceeds a
ratio of 1 to 5.

(3) There is a showing that the apprenticeable craft or trade is
replacing at |east one-thirtieth of its journeynmen annually through
apprenticeship training, either on a statewi de basis or on a | oca
basi s.

(4) Assignment of an apprentice to any work perfornmed under a
public works contract would create a condition that woul d jeopardize
his or her |life or the life, safety, or property of fell ow enpl oyees
or the public at large, or the specific task to which the apprentice
is to be assigned is of a nature that training cannot be provided by
a j our neyman.

(I') When an exenption is granted pursuant to subdivision (k) to an
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organi zation that represents contractors in a specific trade from
the 1-to-5 ratio on a local or statew de basis, the nmenber
contractors shall not be required to submt individual applications
for approval to local joint apprenticeship comittees, if they are
al ready covered by the | ocal apprenticeship standards.

(m (1) A contractor to whoma contract is awarded, who, in
perform ng any of the work under the contract, enploys journeynen or
apprentices in any apprenticeable craft or trade shall contribute to
the California Apprenticeship Council the same ampunt that the
director determines is the prevailing anount of apprenticeship
training contributions in the area of the public works site. A
contractor may take as a credit for paynents to the council any
anounts paid by the contractor to an approved apprenticeshi p program
that can supply apprentices to the site of the public works project.
The contractor nmay add the anmpunt of the contributions in conputing
his or her bid for the contract.

(2) At the conclusion of the 2002-03 fiscal year and each fisca
year thereafter, the California Apprenticeship Council shal
distribute training contributions received by the council under this
subdi vi sion, |ess the expenses of the Division of Apprenticeship
St andards for adm nistering this subdivision, by making grants to
approved apprenticeship prograns for the purpose of training
apprentices. The funds shall be distributed as follows:

(A) If there is an approved nultienpl oyer apprenticeship program
serving the sane craft or trade and geographic area for which the
training contributions were made to the council, a grant to that
program shal |l be nade

(B) If there are two or nore approved mnulti enpl oyer apprenticeship
programnms serving the sanme craft or trade and geographic area for
whi ch the training contributions were nmade to the council, the grant
shall be divided anong those prograns based on the nunmber of
apprentices registered in each program

(C Al training contributions not distributed under subparagraphs
(A) and (B) shall be used to defray the future expenses of the
Di vi sion of Apprenticeshi p Standards.

(3) Al training contributions received pursuant to this
subdi vi sion shall be deposited in the Apprenticeship Training
Contri bution Fund, which is hereby created in the State Treasury.

Not wi t hst andi ng Secti on 13340 of the Governnent Code, all noney in

t he Apprenticeship Training Contribution Fund is hereby continuously
appropriated for the purpose of carrying out this subdivision and to
pay the expenses of the Division of Apprenticeship Standards.

(n) The body awardi ng the contract shall cause to be inserted in
the contract stipulations to effectuate this section. The
stipulations shall fix the responsibility of conmpliance with this
section for all apprenticeable occupations with the prinme contractor

(o) This section does not apply to contracts of genera
contractors or to contracts of specialty contractors not bidding for
wor k through a general or prime contractor when the contracts of
general contractors or those specialty contractors involve | ess than
thirty thousand dollars ($30, 000).

(p) Al'l decisions of an apprenticeship program under this section
are subject to Section 3081.

1777.6. It shall be unlawful for an enployer or a |abor union to
refuse to accept otherwi se qualified enployees as registered
apprentices on any public works, on the ground of the race, religious
creed, color, national origin, ancestry, sex, or age, except as
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provi ded in Section 3077, of such enpl oyee.

1777.7. (a) (1) A contractor or subcontractor that is determ ned by
the Chief of the Division of Apprenticeship Standards to have

knowi ngly violated Section 1777.5 shall forfeit as a civil penalty an
anount not exceedi ng one hundred dollars ($100) for each ful

cal endar day of nonconpliance. The amunt of this penalty nmay be
reduced by the Chief if the amobunt of the penalty would be

di sproportionate to the severity of the violation. A contractor or
subcontractor that knowingly comrmits a second or subsequent violation
of Section 1777.5 within a three-year period, where the

nonconpl i ance results in apprenticeship training not being provided
as required by this chapter, shall forfeit as a civil penalty the sum
of not nore than three hundred dollars ($300) for each full cal endar
day of nonconpliance. Notw thstanding Section 1727, upon receipt of
a deternmination that a civil penalty has been inposed by the Chief,

t he awardi ng body shall wi thhold the amount of the civil penalty from
contract progress payments then due or to become due.

(2) In lieu of the penalty provided for in this subdivision, the
Chief may, for a first-tine violation and with the concurrence of an
apprenticeship program described in subdivision (d), order the
contractor or subcontractor to provide apprentice enpl oynent
equi valent to the work hours that would have been provided for
apprentices during the period of nonconpliance.

(b) I'n the event a contractor or subcontractor is determ ned by
the Chief to have knowingly commtted a serious violation of any
provision of Section 1777.5, the Chief nay also deny to the
contractor or subcontractor, and to its responsible officers, the
right to bid on or be awarded or performwork as a subcontractor on
any public works contract for a period of up to one year for the
first violation and for a period of up to three years for a second or
subsequent violation. Each period of debarnment shall run fromthe
date the determ nati on of nonconpliance by the Chief becones a fina
order of the Adm nistrator of Apprenticeship.

(c) (1) An affected contractor, subcontractor, or responsible
of ficer may obtain a review of the determ nation of the Chief
i nposi ng the debarment or civil penalty by transmitting a witten
request to the office of the Adm nistrator within 30 days after
service of the determ nation of debarment or civil penalty. A copy
of this report shall also be served on the Chief. If the
Adm ni strator does not receive a tinmely request for review of the
determ nation of debarnent or civil penalty nmade by the Chief, the
order shall becone the final order of the Adm nistrator

(2) Wthin 20 days of the tinely receipt of a request for review,
the Chief shall provide the contractor, subcontractor, or responsible
of ficer the opportunity to review any evidence the Chief may offer
at the hearing. The Chief shall also pronptly disclose any
nonprivil eged docunents obtained after the 20-day tine limt at a
time set forth for exchange of evidence by the Adm nistrator

(3) Wthin 90 days of the tinely receipt of a request for review,
a hearing shall be commenced before the Administrator or an inpartia
heari ng of ficer designated by the Adm ni strator and possessing the
qualifications of an administrative |aw judge pursuant to subdivision
(b) of Section 11502 of the Government Code. The affected
contractor, subcontractor, or responsible officer shall have the
burden of providing evidence of conpliance with Section 1777.5.

(4) Wthin 45 days of the conclusion of the hearing, the
Adm nistrator shall issue a witten decision affirm ng, nodifying, or
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di smi ssing the determ nation of debarnent or civil penalty. The

deci sion shall contain a statenent of the factual and | egal basis for
t he decision and an order. This decision shall be served on al
parties and the awardi ng body pursuant to Section 1013 of the Code of
Civil Procedure by first-class nmail at the | ast known address of the
party that the party has filed with the Admi nistrator. Wthin 15
days of issuance of the decision, the Adm nistrator nmmy reconsider or
nodi fy the decision to correct an error, except that a clerica

error may be corrected at any tine.

(5) An affected contractor, subcontractor, or responsible officer
who has tinmely requested review and obtained a decision under
par agraph (4) may obtain review of the decision of the Adm nistrator
by filing a petition for a wit of nmandate to the appropriate
superior court pursuant to Section 1094.5 of the Code of Civi
Procedure within 45 days after service of the final decision. |If no
timely petition for a wit of mandate is filed, the decision shal
becorme the final order of the Adm nistrator. The decision of the
Admi nistrator shall be affirmed unless the petitioner shows that the
Admi ni strator abused his or her discretion. |f the petitioner clains
that the findings are not supported by the evidence, abuse of
di scretion is established if the court deternmines that the findings
are not supported by substantial evidence in light of the entire
record.

(6) The Chief may certify a copy of the final order of the
Administrator and file it with the clerk of the superior court in any
county in which the affected contractor or subcontractor has
property or has or had a place of business. The clerk, inmmediately
upon the filing, shall enter judgment for the state against the
person assessed in the amunt shown on the certified order. A
judgment entered pursuant to this section shall bear the sane rate of
i nterest and shall have the sane effect as other judgnents and be
given the same preference allowed by the | aw on ot her judgnents
rendered for clains for taxes. The clerk shall not charge for the
service performed by himor her pursuant to this section. An
awar di ng body that has withheld funds in response to a determ nation
by the Chief inposing a penalty under this section shall, upon
receipt of a certified copy of a final order of the Adm nistrator
promptly transmit the withheld funds, up to the amount of the
certified order, to the Adm nistrator

(d) If a subcontractor is found to have violated Section 1777.5,
the prime contractor of the project is not liable for any penalties
under subdivision (a), unless the prine contractor had know edge of
the subcontractor's failure to conply with the provisions of Section
1777.5 or unless the prime contractor fails to conply with any of the
foll owi ng requirenents:

(1) The contract executed between the contractor and the
subcontractor or the performance of work on the public works project
shall include a copy of the provisions of Sections 1771, 1775, 1776,
1777.5, 1813, and 1815.

(2) The contractor shall continually nmonitor a subcontractor's use
of apprentices required to be enployed on the public works project
pursuant to subdivision (d) of Section 1777.5, including, but not
limted to, periodic review of the certified payroll of the
subcontractor.

(3) Upon beconing aware of a failure of the subcontractor to
enpl oy the required nunber of apprentices, the contractor shall take
corrective action, including, but not limted to, retaining funds due
the subcontractor for work perfornmed on the public works project
until the failure is corrected.

(4) Prior to making the final paynent to the subcontractor for
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wor k performed on the public works project, the contractor shal
obtain a declaration signed under penalty of perjury fromthe
subcontractor that the subcontractor has enployed the required nunber
of apprentices on the public works project.

(e) Any funds withheld by the awardi ng body pursuant to this
section shall be deposited in the General Fund if the awardi ng body
is a state entity, or in the equivalent fund of an awardi ng body if
the awarding body is an entity other than the state.

(f) The Chief shall consider, in setting the amount of a nonetary
penalty, in deternmi ning whether a violation is serious, and in
deternmi ni ng whether and for how |l ong a party should be debarred for
violating this section, all of the follow ng circunstances:

(1) Whether the violation was intentional.

(2) Whether the party has committed other violations of Section
1777.5.

(3) Whether, upon notice of the violation, the party took steps to
voluntarily remedy the violation.

(4) Whether, and to what extent, the violation resulted in | ost
trai ning opportunities for apprentices.

(5) Whether, and to what extent, the violation otherw se harnmed
apprentices or apprenticeship prograns.

If a party seeks review of a decision by the Chief to inpose a
nmonetary penalty or period of debarnent, the Adm nistrator shal
deci de de novo the appropriate penalty, by considering the sanme
factors set forth above.

(g) The interpretation of Section 1777.5 and this section shall be
in accordance with the regul ations of the California Apprenticeship
Council. The Adm nistrator nay adopt regulations to establish
gui delines for the inposition of nonetary penalties and periods of
debarnent and may designate precedential decisions under Section
11425. 60 of the Governnent Code.

1778. Every person, who individually or as a representative of an
awar di ng or public body or officer, or as a contractor or
subcontractor doing public work, or agent or officer thereof, who

t akes, receives, or conspires with another to take or receive, for
his own use or the use of any other person any portion of the wages
of any workman or working subcontractor, in connection with services
rendered upon any public work is guilty of a felony.

1779. Any person or agent or officer thereof who charges, collects,
or attenpts to charge or collect, directly or indirectly, a fee or
val uabl e consideration for registering any person for public work, or
for giving information as to where such enpl oynment may be procured

or for placing, assisting in placing, or attenpting to place, any
person in public work, whether the person is to work directly for the
State, or any political subdivision or for a contractor or
subcontractor doing public work is guilty of a mi sdeneanor.

1780. Any person acting on behalf of the State or any politica
subdi vi si on, or any contractor or subcontractor or agent or
representative thereof, doing any public work who pl aces any order
for the enpl oynent of a workman on public work where the filling of
the order for enploynent involves the charging of a fee, or the
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recei ving of a valuable consideration fromany applicant for
enpl oynment is guilty of a m sdeneanor

1781. (a) (1) Notwi thstandi ng any other provision of law, a
contractor may, subject to paragraphs (2) and (3), bring an action in
a court of conpetent jurisdiction to recover fromthe body awarding

a contract for a public work or otherw se undertaking any public work
any increased costs incurred by the contractor as a result of any
deci sion by the body, the Departnent of Industrial Relations, or a
court that classifies, after the tine at which the body accepts the
contractor's bid or awards the contractor a contract in circunstances
where no bid is solicited, the work covered by the bid or contract

as a "public work," as defined in this chapter, to which Section 1771
applies, if that body, before the bid opening or awardi ng of the
contract, failed to identify as a "public work," as defined in this
chapter, in the bid specification or in the contract docunments that
portion of the work that the decision classifies as a "public work."

(2) The body awarding a contract for a public work or otherw se
undertaki ng any public work is not liable for increased costs in an
action described in paragraph (1) if all of the follow ng conditions
are net:

(A) The contractor did not directly submt a bid to, or directly
contract with, that body.

(B) The body stated in the contract, agreenent, ordinance, or
other witten arrangenent by which it undertook the public work that
the work described in paragraph (1) was a "public work," as defined
in this chapter, to which Section 1771 applies, and obligated the
party with whom the body makes its witten arrangement to cause the
wor k described in paragraph (1) to be perforned as a "public work."

(C) The body fulfilled all of its duties, if any, under the Civi
Code or any other provision of law pertaining to the body providing
and nmi ntai ning bonds to secure the paynent of contractors, including
the paynment of wages to workers performng the work described in
par agraph (1).

(3) If a contractor did not directly submit a bid to, or directly
contract with a body awarding a contract for, or otherw se
undertaking a public work, the liability of that body in an action
conmenced by the contractor under subdivision (a) is linmted to that
portion of a judgnment, obtained by that contractor against the body
that solicited the contractor's bid or awarded the contract to the
contractor, that the contractor is unable to satisfy. For purposes
of this paragraph, a contractor nay not be deemed to be unable to
satisfy any portion of a judgnent unless, in addition to other
col | ecti on neasures, the contractor has nmade a good faith attenpt to
collect that portion of the judgnent agai nst a surety bond,
guarantee, or some other form of assurance.

(b) When construction has not commenced at the tine a fina
deci sion by the Departnment of Industrial Relations or a court
classifies all or part of the work covered by the bid or contract as
a "public work," as defined in this chapter, the body that solicited
the bid or awarded the contract shall rebid the "public work" covered
by the contract as a "public work," any bid that was subnmitted and
any contract that was executed for this work are null and void, and
the contractor may not be conmpensated for any nonconstruction work
al ready perfornmed unless the body soliciting the bid or awardi ng the
contract has agreed to conpensate the contractor for this work

(c) For purposes of this section:

(1) "Awardi ng body" does not include the Departnent of Genera
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Services, the Departnent of Transportation, or the Departnent of
WAt er Resources.

(2) "lIncreased costs" includes, but is not limted to:

(A) Labor cost increases required to be paid to workers who
performor performed work on the "public work™ as a result of the
events described in subdivision (a).

(B) Penalties for a violation of this article for which the
contractor is liable, and which violation is the result of the events
descri bed in subdivision (a).
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CALI FORNI A CODES
LABOR CODE
SECTI ON 1810-1815

1810. Eight hours | abor constitutes a legal day's work in all cases
where the same is performed under the authority of any law of this
State, or under the direction, or control, or by the authority of any
officer of this State acting in his official capacity, or under the
direction, or control or by the authority of any mnunicipa
corporation, or of any officer thereof. A stipulation to that effect
shall be made a part of all contracts to which the State or any
nmuni ci pal corporation therein is a party.

1811. The tine of service of any worknman enpl oyed upon public work
is limted and restricted to 8 hours during any one cal endar day, and
40 hours during any one cal endar week, except as hereinafter

provi ded for under Section 1815.

1812. Every contractor and subcontractor shall keep an accurate
record showi ng the nane of and actual hours worked each cal endar day
and each cal endar week by each worker enployed by himor her in
connection with the public work. The record shall be kept open at al
reasonabl e hours to the inspection of the awarding body and to the
Di vi sion of Labor Standards Enforcenent.

1813. The contractor or subcontractor shall, as a penalty to the
state or political subdivision on whose behalf the contract is nmde
or awarded, forfeit twenty-five dollars ($25) for each worker

enpl oyed in the execution of the contract by the respective
contractor or subcontractor for each cal endar day during which the
worker is required or pernitted to work nore than 8 hours in any one
cal endar day and 40 hours in any one cal endar week in violation of
the provisions of this article. In awarding any contract for public
wor k, the awardi ng body shall cause to be inserted in the contract a
stipulation to this effect. The awardi ng body shall take cogni zance
of all violations of this article conmitted in the course of the
execution of the contract, and shall report themto the Division of
Labor Standards Enforcenent.

1814. Any officer, agent, or representative of the State or any
political subdivision who violates any provision of this article and
any contractor or subcontractor or agent or representative thereof
doi ng public work who neglects to conply with any provision of
Section 1812 is guilty of a m sdenmeanor.

1815. Notwi t hstandi ng the provisions of Sections 1810 to 1814,
i nclusive, of this code, and notw thstanding any stipulation inserted
in any contract pursuant to the requirenents of said sections, work
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performed by enpl oyees of contractors in excess of 8 hours per day,
and 40 hours during any one week, shall be permitted upon public work
upon conpensation for all hours worked in excess of 8 hours per day
at not less than 11/2 tines the basic rate of pay.

http://www.leginfo.ca.gov/cgi- bin/wai sgate WA I Sdocl D=93569229349+6+0+0& WAl Sac... 3/10/2004



WAIS Document Retrieval Page 1 of 1

CALI FORNI A CODES
LABOR CODE
SECTI ON 1860- 1861

1860. The awardi ng body shall cause to be inserted in every public
wor ks contract a clause providing that, in accordance with the

provi si ons of Section 3700 of the Labor Code, every contractor will
be required to secure the paynent of conpensation to his enpl oyees.

1861. Each contractor to whoma public works contract is awarded
shall sign and file with the awardi ng body the follow ng
certification prior to performng the work of the contract: "I am
aware of the provisions of Section 3700 of the Labor Code which
require every enployer to be insured against liability for workers
conpensation or to undertake self-insurance in accordance with the
provisions of that code, and I will conply with such provisions

bef ore commencing the performance of the work of this contract.”
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